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HOUSE OF REPRESENTATIVES 2561
TWENTY-EIGHTH LEGISLATURE, 2016 H B N O H.D. 1
STATE OF HAWAII " - -

A BILL FOR AN ACT

RELATING TO THE ADMINISTRATION OF JUSTICE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIIL:
PART T

SECTION 1. The legislature finds that house concurrent
resolution no., 155, $.D. 1, (2015), reguested the judicial
council to appoint a committee to review and recommend revisions
té the Hawaii penal code to help ensure that grades of offenses
and punishment are fair and proportionate to the crime
committed, with particular attention paid to provisions that
base culpability on dollar amounts. The committee was also
asked to consider revisions that are cost-effective in deterring
crime, reducing recidivism, and providing restitution to victims
in a ﬁaﬁner that provides equal justice and punishment,
regardless of socioceconomic class or ethnicity.

Accordingly, the judicial council convened a penal code
review committee comprising twenty-nine members, including
judges from appellate, circuit, and district courts; the chair
of the senate committee on judiciary and labor; the chair of the

house judiciary committee; the attorney general; the director of
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public safety; the prosecuting attorneys for the counties of
Hawaii, Kauai, and Maui; a representative of the prosecuting
attorney for the city and county of Honolulu; a representative
of the office of the public defender; representatives from the
Honolulu police department; a representative of the office of
Hawalian affairs; a member of the judicial council;
:epresentatives of the criminal defense bar; crime victim
advocates; and community advocates. Five subcommittees were
formed, and each subcommittee convened numerous times to
consider and prepare proposed revisions to designated parts of
the penal code and to related statutes outside the penal code,
for submission to the entire committee. The penal code review
committee met in plenary session seven times between June 19 and
December 18, 2015, and recommended the legislation proposed by
this Act.

The purpose of this Act is to amend various chapters of the
Hawaii penal code, and related statutes outside the penal code,
pursuant to the recommendations of the penal code review

committee.
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PART II
SECTION 2., The purpose of this part is to amend chapter
704, Hawaii Revised Statutes, regarding penal responsibility and
fitness to proceed, to:

(1) Limit the period of conditional release of defendants
acquitted by reason of physical or mental disease,
disorderxr, or defect in non-felony cases to no more
than one vear becausge that is the longest term of
incarceration that may be imposed upon a conviction in
those cases;

(2) Require that examination reports regarding a
defendant's fitness to proceed to trial be provided to
the director of health;

(3) Clarify that a defendant's right to bail and
proceedings under chapter 804, Hawaii Revised
Statutes, ére not suspended when a court suspends
pretrial proceedings due to questions about the
defendant's physical or mental capacity;

(4) Provide courts with discretion to decide whether

records of a forensic examination shall be provided to
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the prosecution and defense in hard copy or digital
format;

(5) Permit the defendant to be examined while in custody
or on release;

(6) Provide courts with discretion to decide whether a
forensic examination is necessary when a defendant
seeks only to modify conditions of release; and to
ordexr temporary hospitalization without revocation of
a defendant's conditiconal release; and

(7} Add references to appropriate statutory authority for
involuntary hospitalization and assisted community
treatment criteria.

This part also seeks to improve the timeliness and
efficiency of forensic examinations. Because the department of
health presently lacks the personnel to p;rticipate in all
forensic examination panels, this part temporarily amends
section 704-404(2), Hawaii Revised Statutes, to repeal the
requirement that one member of the panels be appointed from
within the department. Mandatory participatidn in forensic
examinations will be restored in two years, which will give the

department time to address its personnel shortages.
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SECTION 3. Chapter 704, Hawail Revised Statutes, is
amended by adding two new sections to be appropriately:
designated and to read as follows:

"g704-~ Conditional release; duration limited in

nonfelony cases. For any defendant granted conditional release

in a nonfelony case pursuant to section 704-411(1) (b), 704-412,

704-414, or 704-415, the period of conditional release shall not

exceed one year.

§704- Examination reports; provided to director of

health. Copies of all examination reports made pursuant to

sections 704-404, 704-406, 704-411, and 704-414 shall be

provided to the director of health."

SECTION 4. Section 704-404, Hawail Revised Statutes, is
amended as follows:

1. By amending subsections (1} and (2) to read:

"(1) Whenever the defendant has filed a notice of
intention to rely on the defense of physical or mental disease,
disorder, or defect excluding responsibility, or there is reason
to doubﬁ the defendant's fitness to proceed, or reason to
believe that the physical or mental disease, disorder, or defect

of the defendant will or has become an issue in the case, the
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court may immediately suspend all further proceedings in the

prosecution[+]; provided that neither the right to bail nor

proceediﬁgs pursuant to chapter 804 shall be suspended. If a

trial jury has been empanelled, it shall be discharged or
retained at the discretion of the court. The discharge of the
trial jury shall not be a bar to further prosecution.

(2) Upon suspension of further proceedings in the
prosecution, the court shall appoint three gualified examiners
in felony cases, and one qualified examiner in nonfelony cases,
to examine and report upon the physical and mental condition of
the defendant. 1In felony cases, the court shall appoint at
least one psychiatrist and at least one licensed psychologist.
The third member may be a psychiatrist, licensed psychologist,
or qualified physician. One of the three shall be a
psychiatrist or licensed psychologist designated by the director
of health [frem—within the department—of-health]. In nonfelony
cases, the court may appoint either a psychiatrist or a licensed
psychologist. All examiners shall be appointed from a list of
certified examiners as determined by the department of health.
The court, in appropriate circumstances, may appoint an

additional examiner or examiners. The examination may be
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conducted [em—arnout—patient basis] while the defendant is in

custody or on release or, in the court's discretion, when

necessary the court may order the defendant to be committed to a
hospital or other suitable facility for the purpose of the
examination for a period not exceeding thirty days, or [sueh] a
longer period as the court determines to be necessary for the
purpose. The court may direct that one or more qualified
physicians or psychologists retained by the defendant be
permitted to witness the examination. As used in this section,
the term "licensed psychologist" includes psychologists exempted
from licensure by section 465-3(a) (3)."

2. By amending subsection (8) to read:

"(8) The court shall obtain all existing medical, mental
health, social, police, and juvenile records, including those
expunged, and other pertinent records in the custody of public
agencies, notwithstanding any other [statutess] statute, and
make [sueh] the records available for inspection by the

examiners [+] in hard copy or digital format. The court may

order that the records so obtained be made available to the

prosecuting attorney and counsel for the defendant in either

format, subject to conditions the court determines appropriate.
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If, pursuant to this section, the court orders the defendant
committed to a hospital or other suitable facility under the
control of the director of health, then the county police
departments shall provide to the directoxr of heélth and the
defendant copies of all police reports from cases filed against
the defendant [whieh] that have been adjudicated by the
acceptance of a plea of guilty or no contest, a finding of
guilt, acquittal, acquittal pursuant to section 704-400, or by
the entry of plea of guilty or no contest made pursuant to

chapter 853 [+—se—tongeas]; provided that the disclosure to the

director of health and the defendant does not frustrate a
legitimate function of the county police departments, with the
exception of expunged records, records of or pertaining to any
adjudication or disposition rendered in the case of a juvenile,
or records containing data from the United States National Crime
Information Center. The county police departments shall
segregate or sanitize from the police reports information that
would result in the likelihood or actual identification of
individuals who furnished information in connection with its

investigation, or who were of investigatory interest. Records
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shall not be re-disclosed except to. the extent permitted by
law."

SECTION 5. Section 704-404, Hawaiil Revised Statutes, is
amended by amending subsection (2) to read as follows:

"{2) Upon susgpension of further proceedings in the
prosecution, the court shall appoint three qualified examiners
in felony cases, and one gqualified examiner in nonfelony cases,
to examine and report upon the physical and mental condition of
the defendant. 1In felony cases, the court shall appoint at
least one psychiatrist and at least one licensed psychologist.
The third member may be a psychilatrist, licensed psychologist,
or qualified physician. One of the three shall be a
psychiatrist or licensed psychologist designated by the director

of health[—+] from within the department of health. In nonfelony

cases, the court may appoint either a psychiatrist or a licensed
psychologist. All examiners shall be appointed from a list of
certified examiners as determihed by the department of health.
The court, in appropriate circumstances, may appoint an
additional examiner or examiners. The examination may be
conducted while the defendant is in custody or on release or, in

the court's discretion, when necessary the court may order the
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defendant to be committed to a hospital or other suitable
facility for the purpose of the examination for a period not
exceeding thirty days, or a longer period as the court
determines to be necessary for the purpose. The court may
direct that one or more qualified physicians or psychologists
retained by the defendant be permitted to witness the
examination. As used in this section, the term "licensed
psychologist" includes psychologists exempted from licensure by
section 465-3(a) (3)."

SECTION 6, Section 704-406, Hawali Revised Statutes, 1s
amended to read as follows:

"§704-406 Effect of finding of unfitness to proceed. (1)
If the court determines that the defendant lacks fitness to
proceed, the proceeding against the defendant shall be
suspended, except as provided in section 704-407, and the court
shall commit the defendant to the custody of the director of
health to be placed in an appropriate institution for detention,
care, and treatment; provided that the commitment shall be
limited in certain cases as follows:

{a) When the defendant is charged with a petty misdemeanor

not involving violence or attempted violence, the

HB2561 HD1 LRE 16-1001.doc 10
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commitment shall be limited to no longer than sixty
days from the date the court determines the defendant
lacks fitness to proceed; and
{b) When the defendant is charged with a misdemeanor not
involving violence or attempted violence, the
commitment shall be limited to no longer than one
hundred twenty days from the date the court determines
the defendant lacks fitness to proceed.
If the court is satisfied that the defendant may be released on
conditions without danger to the defendant or to the person or
property of others, the court shall order the defendant's
release, which shall continue at the discretion of the court, on
conditions the court determines necessary; provided that the
release on conditions of a defendant charged with a petty
misdemeanor not involving violence or attempted violence shall
continue for no longer than sixty days, and the release on
conditions of a defendant charged with a misdemeanor not
involving violence or attempted violence shall continue for no
longer than one hundred twenty days. A copy of [ehe—xepexrt] all
reports filed pursuant to section 704-404 shall be attached to

the oxrder of commitment or order of release on conditions [+]
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that is provided to the department of health. When the

defendant is committed to the custody of the director of health
for detention, care, and treatment, the county police
departments shall provide to the director of health and the
defendant copies of all police reports from cases filed against
the defendant that have been adjudicated by the acceptance of a
plea of guilty or nolo contendere, a finding of guilt,
acguittal, acquittal pursuant to section 704-400, or by the
entry of a plea of guilty or nolo contendere made pursuant to

chapter 853 [—se—teng—as]; provided that the disclosure to the

director of health and the defendant does not frustrate a
legitimate function of the county police departments; provided
further that expunged records, records of or pertaining to any
adjudication or disposition rendered in the case of a juvenile,
or records containing data from the United States National Crime
Information Center shall not be provided. The county police
departments shall segregate or sanitize from the police reports
information that would result in the [+]likely[}] or actual
identification of individuals who furnished information in

connection with the investigation or who were of investigatory

HB2561 HD1 LRB 16-1001.doc 12
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interest. Records shall not be re-disclosed except to the
extent permitted by law.

(2) When the defendant is released on conditions after a
finding of unfitness to proceed, the department of health shall
establish and monitoxr a fitness restoration program consistent
with conditions set by the court order of release, and shall
inform the prosecuting attorney of the county that charged the
defendant of the program and report the defendant's compliance
therewith.

[-£] (3) [+}] When the court, on its own motion or upon the
application of the director of health, the prosecuting attorney,
or the defendant, determines, after a hearing if a hearing ig
requested, that the defendant has regained fitness to proceed,
the penal proceeding shall be resumed. If, however, the court
is of the view that so much time has elapsed since the
commitment or release on conditions of the defendant that it
would be unjust to resume the proceeding, the court may dismiss
the charge and:

(a} Order the defendant to be discharged;

(b) Subject to [Ehetaw governing—the—inveluntaryeivil

. . es 3 ;  cad 1
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disease disorder—eor—defeet] section 334-60.2

regarding involuntary hospitalization criteria, order -

the defendant to be committed to the custody of the
director of health to be placed in an appropriate
institution for detention, care, and treatment; or

(c) Subject to [%he—}aw—gevefﬂéng—inve}uﬂEary—eu%pa%ienE

£reatment,] section 334-121 regarding assisted

community treatment criteria, order the defendant to

be released on conditions the court determines
necessary.

[-f] (4) [+] If a defendant committed to the custody of the
director of health for a limited period pursuant to subsection
(1) is not found fit to proceed prior to the expiration of the
commitment, the charge for which the defendant was committed for
a limited period shall be dismissed. Upon dismissal of the
charge, the defendant shall be released from custody unless the
defendant is subject to prosecution for other charges [—in—whiech

, . el Jefend . b- he ] .

invetluntary eivileemmitment,] or subject to section 334-60.2

regarding involuntary hospitalization criteria, in which case

the court shall order the defendant's commitment to the custody

HB2561 HD1 LRB 16-1001.doc 14

SR MALE



10

11

12

13

14

15

16

17

18

19

20

21

Page 15 H B NO a5811

of the director of health to be placed in an appropriate
institution for detention, care, and treatment. Within a
reasonable time following any other commitment under subsection
(1), the director of health shall report to the court on whether
the defendant presents a substantial likelihood of becoming fit
to proceed in the future. The court, in addition, may appoint a
panel of three qualified examiners in felony cases or one
qualified examiner in nonfelony cases to make a report. If,
following [a] the report, the court determines that the
defendant probably will remain unfit to proceed, the court may
dismiss the charge and:

(a) Release the defendant; or

(b) Subject to [thetow governing—inveluntary—eivilt

commitment] gection 334-60.2 regarding involuntary

hogpitalization criteria, order the defendant to be

committed to the custody of the director of health to
be placed in an appropriate institution for detention,
care, and treatment.
[£] (5) [+] If a defendant released on conditions for a
limited period pursuant to subsection (1) is not found fit to

proceed prior to the expiration of the release on conditions

HB2561 HD1 LRB 16-1001.doc 15
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order, the charge for which the defendant was released on
conditions for a limited period shall be dismissed. Upon
dismissal of the charge, the defendant shall be discharged from
the release on conditions unless the defendant is subject to
prosecu£ion for other charges or subject to [thelaw—governing

inveluntary eivil-commitment,] section 334-60.2 regarding

involuntary hospitalization criteria, in which case the court

shall order the defendant's commitment to the custody of the
director of health to be placed in an appropriate institution
for detention, care, and treatment. Within a reasonable time
following any other release on conditions under subsection (1),
the court shall appoint a panel of three gqualified examiners in
felony cases or one gualified examiner in nonfelony cases to
report to the court on whether the defendant presents a
substantial likelihood of becoming fit to proceed in the future.
If, following the report, the court determines that the
defendant probably will remain unfit to proceed, the court may
dismiss the charge and:

(a) Release the defendant; or

{b} Subject to [Ehe—&aw—geverﬁing—iﬂveiﬁﬂ%afy—eivi}

commitment] section 334-60.2 regarding involuntary

HB2561 HD1 LRB 16-1001l.doc
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hospitalization criteria, order the defendant to be

committed to the custody of the director of health to
be placed in an appropriate institution for detention,
care, and treatment."

SECTION 7. Section 704-407, Hawali Revised Statutes, is
amended by amending subsection (3) to read as follows:

" (3} After the hearing, the court shall rule on any legal
objection raised by the application and, in an appropriate case,
may quash the indictment or other charge, find it to be
defective or insufficient, or otherwise terminate the
proceedings on the law. [Ianany such—ease,—untess] Unless all
defects in the proceedings are promptly cured, the court shall‘
terminate the commitment or release ordered under section 704-
406 and:

(a) Order the defendant to be discharged;

(b) Subject to [the—taw govermning inveluntary-eivit

. - e s 3 o] L nd ]

disecage—disorder—or—defeets] section 334-60.2

regarding involuntary hospitalization criteria, order

the defendant to be committed to the custody of the

HB2561 HD1 LRB 16~1001l.doc ' 17
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director of health to be placed in an appropriate
institution for detention, care, and treatment; or

(c) Subject to [

treatments] section 334-121 regarding assisted

community treatment criteria, order the defendant to

be released on [suehk] conditions as the court deems
necesgsary."

SECTION 8. Section 704-411, Hawaili Revised Statutes, is
amended to read as follows:

1. By amending subsection (1) to read:

"(1) When a defendant is'acquitted on the ground of
physical or mental disease, disorder, or defect excluding
responsibility, the court, on the basis of the report made
pursuant to section 704-404, if uncontested, or the medical or
psychological evidence given at the trial or at a separate

hearing, shall order that:

(a) The defendant shall be committed to the custody of the

director of health to be placed in an appropriate
institution for custody, care, and treatment if the

court finds that the defendant:

HB2561 HD1 LRB 16-1001.doc
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(i) Is affected by a physical or mental disease,
disorder, or defect;

{ii) Presents a risk of danger to self or others; and

(iii) Is not a proper subject for conditional release;

provided that the director of health shall place
defendants charged with misdemeanors or felonies not
involving violence or attempted violence in the least
restrictive environment appropriate in light of the
defendant's treatment needs and the need to prevent
harm to the person confined and others. The county
police departments shall provide to the director of
health and the defendant copies of all police reports
from cases filed against the defendant that have been
adjudicated by the acceptance of a plea of guilty or
nolo contendere, a finding of guilt, acquittal,
acquittal pursuant to section 704-400, or by the entry
of a plea of guilty or nolo contendere made pursuant to

chapter 853 [+—se—leng—=as]; provided that the disclosure

to the director of health and the defendant does not
frustrate a legitimate function of the county police

departments; provided further that expunged records,

HB2561 HD1 LRB 16-1001.doc ‘ 19
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records of or pertaining to any adjudication or
disposition rendered in the case of a juvenile, or
records containing data from the United States National
Crime Information Center shall not be provided. The
county police departments shall segregate or sanitize
from the police reports information that would xresult
in the likelihood or actual identification of
individuals who furnished information in connection
with the investigation or who were of investigatory
interest. Records shall not be re-disclosed except to
the extent permitted by law;
The defendant shall be granted conditional release
with conditions as the court deems necessary if the
court finds that the defendant is affected by physical
or mental disease, disorder, or defect and that the
defendant presents a danger to self or others, but
that the defendant can be controlled adequately and
given proper care, supervision, and treatment if the
defendant is released on condition[—=Feor—any
Jefond 3 144 . . "
b - ] I ikl
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2.
" (3)

(a}

H.B. NO. -

. . . : .
migdemeanor— EE&Séemea'He‘ r—or—violation—theper tod—of

conditional releaseshall be—no longer—than—ore—yea¥] ;

or

The defendant shall be discharged if the court finds
that the defendant is no longer affected by physical
or mental disease, disorder, or defect or, if so
affected, that the defendant no longer presents a
danger to self or others and is not in need of care,

supervision, or treatment.”

By amending subsection (3) to read:

When ordering a hearing pursuant to subsection (2):
In nonfelony cases, the court shall appcint a
qualified examiner to examine and report upon the
physical and mental condition of the defendant. The
court may appoint either a psychiatrist or a licensed
psychologist. The examiner may be designated by the
director of health from within the department of

health. The examiner shall be appointed from a list

of certified examiners as determined by the departument

of health. The court, in appropriate circumstances,

may appoint an additional examiner or examiners; and

61 HD1 LRB 16-1001,doc
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{b) In felony cases, the court shall appoint three
qualified examiners to examine and report upon the
physical and mental condition of the defendant. 1In
each case, the court shall appoint at least one
peychiatrist and at least one licensed psychologist.
The third member may be a psychiatrist, a licensed
psychologist, or a qualified physician. One of the
three shall be a psychiatrist or licensed psychologist
designated by the director of health [frem—within the
department—of healtth]. The three examiners shall be
appointed from a list of certified examiners as
determined by the department of health.

To facilitate the examination and the proceedings thereon, the
court may cause the defendant, if not then confined, to be
committed to a hospital or other suitable facility for the
purpose of examination for a period not exceeding thirty days or
[sueh] a longer period as the court determines to be necessary
for the purpose upon written findings for good cause shown. The
court may direct that gqualified physicians or psychologists
retained by the defendant be permitted to witness the

examination. The examination and report and the compensation of

. HB2561 HD1l LRB.16-1001.doc 22
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persons making or assisting in the examination shall be in

accord with section 704-404(3), (4)({a) and (b), (&), (7)., (8},
and {9). As used in this section, the term "licensed
psychologist" includes psychologists exempted from licensure by

section 465-3(a) (3)."
SECTION 9. Section 704-411, Hawaii Revised Statutes, is
amended by amending subsection (3) to read as follows:
"(3) When ordering a hearing pursuant to subsection (2):
(a) In nonfelony cases, the court shall appoint a
gualified examiner to examine and report upon the

physical and mental condition of the defendant. The

court may appoint either a psychiatrist or a licensed,

psychologist. The examiner may be designated by the
director of health from within the department of

health. The examiner shall be appointed from a list

of certified examiners as determined by the department

of health. The court, in appropriate circumstances,

may appoint an additional examiner or examiners; and
(b} In felony cases, the court shall appoint three

qualified examiners tb examine and repoxrt upon the

physical and mental condition of the defendant. 1In

HB2561 HD1 LRB 16-1001.doc
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each case, the court shall appoint at least one
psychiatrist and at least one licensed psychclogist.
The third member may be a psychiatrist, a licensed
psychologist, or a qualified physician. One of the
three shall be a psychiatrist or licensed psychologist

designated by the director of health(+] from within

the department of health. The three examiners shall

be appointed from a list of certified examiners as

determined by the department of health.
To facilitate the examination and the proceedings thereon, the
court may cause the defendant, if not then confined, to be
committed to a hospital or other suitable facility for the
purpose of examination for a period not exceeding thirty days or
a longer period as the court determines to be necessary for the
purpose upon written findings for good cause shown. The court
may direct that qualified physicians or psychologists retained
by the defendant be permitted to witness the examination. The
examination and report and the compensation of persons making or
assisting in the examination shall be in accord with section

704-404(3), (4)(a) and (b), (6), (7), (8), and (9). As used in

HB2561 HD1 LRB 16-1001.doc 24
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this section, the term "licensed psychologist" includes
psychologists exempted from licensure by section 465-3(a) (3}."

SECTION 10. Section 704-413, Hawaii Revised Statutes, is
amended by amending subsection (4) to read as follows:

"(4) If, at any time after the order pursuant to this
chapter granting conditional release, the court determines,
after hearing evidence, that:

(a) The person is still affected by a physical‘or mental
disease, disorder, or defect, and the conditions of
release have not been fulfilled; or

{(b) Por the safety of the person or others, the person's
conditional release should be revoked,

the court may forthwith modify the conditions of release or
order the person to be committed to the custody of the director
of health, subject to discharge or release in accordance with

the procedure prescribed in section 704-412[+]; provided that,

if satisfied that the person would benefit from temporary

hospitalization that may render a revocation of conditional

release unnecessary, the court, in lieu of revocation, may order

hospitalization for a period not to exceed ninety days, subject

to extension as appropriate, but in no event for a period
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exceeding a total of one year, and may reinstate or revoke

conditional release at any time during the temporary

hospitalization."

SECTION 11. Section 704-414, Hawaii Revised Statutes, is
amended to read as follows:

1§704-414 Procedure upon application for discharge,
conditional release, or modification of conditions of release.
(1) Upon filing of an application pursuant to section 704-412
for discharge or conditional release, or upon the filing of an
application pursuant to section 704-413 for discharge [ex—£fex
modificationofconditions—of release], the court shall appoint
three qualified examiners in felony cases, and one qualified
examiner in nonfelony cases, to examine and report upon the
physical and mental condition of the defendant. In felony
cases, the court shall appoint at least one psychiatrist and at
least one licensed psychologist. The third member may be a
psychiatrist, a licensed psychologist, or a gualified physician.
One of the three shall be a psychiatrist or licensed
psychologist designated by the director of health [frem—within

£he department—ef-heatth]l . The examiners shall be appointed

from a list of certified examiners as determined by the

HB2561 HD1 LRB 16-1001.doc
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department of health. To facilitate the examination and the
proceedings thereon, the court may cause the defendant, if not
then confined, to be committed to a hospital or other suitable
facility for the purpose of the examination and may direct that
qualified physicians or psychologists retained by the defendant
be permitted to witness the examination. The examination and
report and the compensation of persons making or assisting in
the examination shall be in accord with section 704-404(3),

(4) (a) and (b), (6), (7)), (8), and (9). As used in this .
section, the term "licensed psychologist" includes psychologists
exempted from licensure by section 465-3(a) (3).

{2) Upon the filing of an application pursuant to section

704-413 for modification of conditions of release, the court may

proceed as provided in subsection (1) ."

SECTION 12. Section 704-414, Hawaii Revised Statutes, is
amended by amending subsection (1) to read as follows:

"({1l} Upon filing of an application pursuant to section
704-412 for discharge or conditional release, or upon the filing
of an application pursuant to section 704-413 for discharge, the
court shall appoint three qualified examiners in felony cases,

and one qualified examiner in nonfelony cases, to examine and
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report upon the physical and mental condition of the defendant.
In felony cases, the court shall appoint at least one
psychiatrist and at least one licensed psychologist. The third
member may be é psychiatrist, a licensed psychologist, or a
qualified physician. One of the three shall be a psychiatrist
or licensed psychologist designated by the director of health[~]

from within the department of health. The examiners shall be

appointed from a list of certified examiners as determined by
the department of health. To facilitate the examination and the
proceedings thereon, the court may cause the defendant, if not
then confined, to be committed to a hospital or other suitable
facility for the purpose of the examination and may direct that
qualified physicians or psychologists retained by the defendant
be permitted to witness the examination. The examination and
report and the compensation of persons making or assisting in
the examination shall be in accord with section 704-404(3),

(4) (&) and (b), (&}, (7), {(8), and (9). As used in this
section, the term "licensed psychologist” includes psychologists

exempted from licensure by section 465-3(a) {3)
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PART III

SECTION 13. The purpose of this part is to amend chapter

706, Hawaii Revised Statutes, regarding disposition of convicted

defendants,

(1)

to:

Establish an enumerated priority schedule for payments
that defendants are ordered to make following
conviction;

Require defendants to pay restitution pursuant to
chapter 353, Hawaii Revised Statutes, while in
custody, notwithstanding any contrary law or court
order;

Ensure that efforts are made to inform victims and
their families of the right to be present at
sentencing and to be heard, regardless of whether a
pre-sentence diagnosis of the defendant is made or
waived;

Repeal a provision that precludes a defendant
convicted of a crime involving serious or substantial
bodily injury within the previous five years from

being eligible for intermediate sanctions such as drug
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court, veterans treatment court, and mental health
court;

(5) Repeal provisions related to a program of regimental
discipline that has not been implemented;

(6) Repeal a provision imposing a mandatory minimum prison
term on repeat offenders convicted of small drug
possession offenses who may be better managed with
probation and drug treatment;

(7) Authorize probation officers to request expungements
on behalf of defendants; and

{8) Provide courts with discretion to add certain
conditions to probation, including a requirement that
a defendant undergo mental health and substance abuse
assessment, submit to a search by a probation officer,
sign a waiver of extradition, and pay extradition
costs.

SECTION 14. Chapter 706, Hawaii Revised Statutes, is

amended by adding a new section to be appropriately designated
and to read as follows:

"§706— Payments by defendant; order of priority. When

a defendant is ordered to make payments pursuant to chapters
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351, 706, 846F, 853, or as otherwise provided by law, payments

shall be made in the following oxder of priocrity:

(1) Restitution;

{(2) Crime victims compensation fee;

{3) Probation services fee;

(4) Human trafficking victim services fee;

(5) Other fees, including but not limited to internet

crimes against children fee and drug demand reduction

assessment fee;

(6) DNA analysis monetary assessment; and

(7) Fines.?®

SECTION 15. Section 706-601, Hawaii Revised Statutes, is
amended by amending subsection (3) to read as follows:

"(3) With the consent of the court, the requirement of a
pre-sentence diagnosis may be waived by agreement of both the

defendant and the prosecuting attorney[~]; provided that in

felony cases, the prosecuting attorney shall inform, or make

reasonable efforts to inform, the victim or the victim's

surviving immediate family members of their rights to be present

at the sentencing hearing and to provide information relating to

the impact of the crime, including any requested restitution."
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SECTION 16. Section 706-603, Hawaii Revised Statutes, is
amended by amending subsection (4) to read as follows:

"(4) Restitution |

erime] shall be made before payment of the monetary

assessment [+] pursuant to section 706-

SECTION 17. Section 706-604, Hawaii Revised Statutes, 1is
amended by amending subsection (3) to read as follows:

"(3) In all circuit court cases, regardless of whether a

pre-sentence report has been prepared or waived, the court shall

afford a fair opportunity to the victim to be heard on the issue
of the defendant's disposition, before imposing sentence. The
court, service center, or agency personnel who prepare the pre-
sentence diagnosis and report shall inform the victim of the
sentencing date and of the victim's opportunity to be heard. 1In

the case of a homicide or where the victim is a minor or is

otherwise unable to appear at the sentencing hearing, the
victim's family shall be afforded the fair opportunity to be
heard."

SECTION 18. Section 706-605, Hawaii Revised Statutes, is

amended by amending subsection (6) to read as follows:

HB2561 HD1 LRB 16-1001.doc ' 32
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"(6) The court shall impose a compensation fee upon every
person convicted of a criminal offense pursuant to section
351-62.6; provided that the court shall waive the imposition of
a compensation fee if it finds that the defendant is unable to
pay the compensation fee. When a defendant is ordered to make
payments in addition to the compensation fee, payments by the
defendant shall be made in the [fellowing] order of priorityl([+

4+a) Restitutieons

b} Crime—victim-compensation—feer

+e} Probationservieesfeer

{d&) oSther feeg—and

4o} Pipnes-] established in section 706- ."

SECTION 19. Section 706-605.1, Hawaii Revised Statutes, is
amended to read as follows:

n§706-605.1 Intermediate sanctions; eligibility; criteria
and conditions. (1) The judiciary shall implement alternative
programs that place, control, supervise, and treat selected
defendants in lieu of a sentence of\incarceration.

(2) Defendants may be considered for sentencing to

alternative programs if they[+

B2561 HD1 LRB 16-1001.doc - 33
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&) Hawve] have not been convicted of a non-probationable

{(3)

class A felony[+—and
. I of . . 1erd . bodilv ind

! ol bodiie i tefined ] o

Fo7] .

A defendant may be sentenced by a district, family, or

circuit court judge to alternative programs.

(4)

As used in this section, "alternative programs" means

programs that [—frem time teo—time,] are created and funded by

legislative appropriation or federal grant naming the judiciary

or one of its operating agencies as the expending agency and

that are intended to provide an alternative to incarceration.

Alternative programs may include:

(a)

House arrest, or curfew using electronic monitoring
and surveillance, or both;

Drug court programs for defendants with assessed
alcohol or drug abuse problems, or both;
Therapeutic residential and nonresidential programs,

including secure drug treatment facilities;

HB2561 HD1 LRB 16-1001l.doc
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. e . 1 diceiols l .
Fo6—6065-5+]1 and

(d) similar programs created and designated as
alternative programs by the legislature or the
administrative director of the courts for qualified

defendants who do not pose significant risks to the

community."

SECTION 20. Section 706-606.5, Hawalii Revised Statutes, is

amended to read as follows:

"§706-606.5 Sentencing of repeat offenders. (1)

Notwithstanding section 706-669 and any other law to the

contxary,

any person convicted of murder in the second degree,

any class A felony, any class B felony, or any of the following

class C felonies: [sectien]

(a)

Section 134-7 relating to persons prohibited from

owning, possessing, or controlling firearms or
ammunition; [seetion]

Section 134-8 relating to ownership, etec., of certain

prohibited weapons; [seetien]
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Section 134-17 only as it relates to providing false

information or evidence to obtain a permit under

section 134-9; [=seetEienrn]

Section 188-23 relating to possession or use of

explosives, electrofishing devices, and poisonous

substances in state waters;

Section 386-98(d) (1)

penalties; [seetionl]

Section 431:2-403(b) (2)

(9)

[seaidon]

Section 707-703 relating to

{(h)

second degree; [seetien]

Section 707-711 relating to

degree; [seetien]

Section 707-713 relating to

the first degree; [seetien]

Section 707-716 relating to

the first degree; [seetion]

Section 707-721 relating to

the first degree; [seetier]

HB2561 HD1 LRB 16-1001.doc
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(1) Section 707-732 relating to sexual assault in the

third degree; [seetion]

(m) Section 707-752 relating to promoting child abuse in

the third degree; [seetion]

(n) Section 707-757 relating to electronic enticement of a

child in the second degree; [seetien]

(o) Section 707-766 relating to extortion in the second

degree; [seetien]

(p) Section 708-811 relating to burglary in the second

degree; [seetion]

(q) Section 708-821 relating to criminal property damage

in the second degree; [seetion]

(r) Section 708-831 relating to theft in the second

degree; [seetieon]

(s) Section 708-835.5 relating to theft of livestock;

[seetion]

(t) Section 708-836 relating to unauthorized control of

propelled vehicle; [seetien]

(u) Section 708-839.55 relating to unauthorized possession

of confidential personal information;

HB2561 HD1 LRB 16-1001.doc
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Section 708-839.8 relating to identity theft in the

(w)

third degree; [seetien]

Section 708-852 relating to forgery in the second

degree; [seetion]

Section 708-854 relating to c¢riminal possession of a

forgery device; [seetion]
Section 708-875 relating to trademark counterfeiting;
[section]

Section 710-1071 relating to intimidating a witness;

[seetion]

Section 711-1103 relating to riot; [seetien]

Section 712-1221 relating to promoting gambling in the

{cc)

first degree; [seetion]

Section 712-1224 relating to possession of gambling

records in the first degree; [seetien—732—3243
] , . 3 g . ] hiad
degrec;—section]

Section 712-1247 relating to promoting a detrimental

(ee)

drug in the first degree; [seetion] or

Section 846E-9 relating to failure to comply with

covered offender registration requirements,
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or who is convicted of attempting to commit murder in the second
degree, any class A felony, any class B felony, or any of the
class C felony offenses enumerated above and who has a prior
conviction or prior convictions for the following felonies,
including an attempt to commit the same: murder, murder in the
first or second degree, a class A felony, a class B felony, any
of the class C felony offenses enumerated above, or any felony
conviction of another jurisdiction, shall be sentenced to a

mandatory minimum period of imprisomment without possibility of

parole [during sueh-peried—as—feollows+] as provided in

subsection {(2).

(2) A mandatory minimum period of imprisonment without

posgibility of parole during that period shall be imposed

pursuant to subsection (1), as follows:

(a) One prior felony conviction:

(i) Where the instant conviction is for murder in the
second degree or attempted murder in the second
degree--ten years;

(ii) Where the instant conviction is for a class A

felony--six years, eight months;
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(iii) Where the instant conviction is for a class B
felony--three years, four months; and
(iv) Where the instant conviction is for a class C
felony offense enumerated above--one year, eight
months;
(b} Two prior felony convictions:

(i} Where the instant conviction is for murder in the
second degree or attempted murder in the second
degree--twenty years;

(ii) Where the instant conviction is for a class A
felony--thirteen years, four months;

(iii) Where the instant conviction is for a class B
felony--six years, eight months; and

(iv) Where the instant conviction is for a class C
felony coffense enumerated above--three years,
four months; and

{(c) Three or more prior felony convictions:

(1) Where the instant conviction is for murder in the

second degree or attempted murder in the second

degree--thirty years;
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(ii) Where the instant conviction is for.a class A
felony--twenty vyears;

(iii) Where the instant conviction is for a.class B
felony--ten years; and

(iv) Where the instant conviction is for a c¢lass C
felony offense enumerated above--five years.

[42}+] (3) Except as provided in subsection [(33++] (4), a

person shall not be sentenced to a mandatory minimum period of
imprisonment under this section unless the instant felony
offense was committed during [sueh] the period as follows:

(a) Within twenty years after a prior felony conviction
where the prior felony conviction was for murder in ‘
the first degree or attempted murder in the first
degree;

(b) Within twenty years after a prior felony conviction
where the prior feleny conviction was for murder in
the second degree or attempted murder in the second
degree;

(c}) Within twenty years after a prior felony conviction
where the prior felony conviction was for a class A

felony;
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Within ten years after a prior felony conviction where
the prior felony conviction was for a class B felony;
Within five years after a prior felony comnviction
where the prior felony conviction was for a class C
felony offense enumerated above;

Within the maximum term of imprisonment possible after
a prior felony conviction of another jurisdiction.

(4 If a person was sentenced for a prior felony

conviction to a special term under section 706-667, then the

person shall not be sentenced to a mandatory minimum period of

imprisonment under this section unless the instant felony

of fense was committed during [sweh] that period as follows:

{a}

Within eight years after a prior feleony conviction

where the prior felony conviction was for a class A
felony;

Wwithin five years after the prior felony conviction
where the prior felony conviction was for a class B
felony;

Within four years after the prior felony conviction
where the prior felony conviction was for a class C

felony offense enumerated above.
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[444-] (5) Notwithstanding any other law to the contrary,

any person convicted of any of the following misdemeanor

offenses:

(a) Section 707-712 relating
degree;

(b) Section 707-717 relating
the second degree;

(¢} Section 707-733 relating
fourth degree;

(d) Section 708-822 relating
in the third degree;

(e) Section 708-832 relating

and

aggsault in the third

terroristic threatening in

sexual assault in the

criminal property damage

theft in the third degree;

(f) Section 708-833.5(2) relating to misdemeanor

shoplifting,

and who has been convicted of any of the offenses enumerated

above on at least three prior and separate occasions within

three years of the date of the commission of the present

offense, shall be sentenced to no less than nine months of

imprisonment. Whenever a court sentences a defendant under this

subsection for an offense under section 707-733, the court shall

561 HD1 LRB 1l6-1001.doc

T o

43



10

11

12

13

14

15

16

17

18

19

20

H.B. NO. &

order the defendant to participate in a sex offender assessment
and, if recommended based on the aséessment, participate in the
sex offender treatment program established by chapter 353E,

[45)] (6) The sentencing court may impose the above
sentences consecutive to any sentence imposed on the defendant
for a prior conviction, but [sueh] the sentence shall be imposed
concurrent to the sentence imposed for the instant conviction.
The court may impose a lesser mandatory minimum period of
imprisonment without possibility of parole than that ﬁandated by
this section where the court finds that strong mitigating
circumstances warrant [sweh] the action. Strong mitigating
circumstances shall include, but shall not be limited to the
provisions of section 706-621. The court shall provide a
written opinion stating its reasons for imposing the lesser
sentence.

[463] (7) A person who is impriscned in a correctional
institution pursuant to subsection (1) shall not be paroled
prior to the expiration of the mandatory minimum term of
imprisonment imposed pursuant to subsection (1).

[+7+] (8) For purposes of this section:
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(a) Convictions under two or more counts of an indictment
or complaint shall be considered a single conviction
without regard to when the convictions occur;

(b) A prior conviction in this or another jurisdiction
shall be deemed a felony conviction if it was
punishable by a sentence of death or of imprisonment
in excess of one year; and

(c) A conviction occurs on the date judgment is entered.”

SECTION 21. Section 706-622.5, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (1) to read:

" (1) Notwithstanding section 706-620(3), a person
convicted for the first or second time for any offense under
section 329-43.5 involving the possession or use of drug
paraphernalia or any felony offense under part IV of chapter 712
involving the possession or use of any dangerous drug,
detrimental drug, harmful drug, intoxicating compound,
marijuana, or marijuana concentrate, as defined in gection
712-1240, but not including any offense under part IV of chapter
712 involving the distribution or wanufacture of any such drugs

or substances and not including any methamphetamine
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T



10

11

12

13

14

15

16

17

18

19

20

21

Page 46 H B NO E'5811

[Exafficking] offenses under sections 712-1240.7 [and],

712-1240.8[+] as that section was in effect prior to the

effective date of this Act, 712-1241, and 712-1242, is eligible

to be sentenced to probation under subsection (2) 1f the person
meets the following criteria:

(a) The court has determined that the person is nonviolent
after reviewing the person's criminal history, the
factual circumstances of the offense for which the
person is being sentenced, and any other relevant
information;

{b) The person has been assessed by a certified substance
abuse counselor to be in need of substance abuse
treatment due to dependency or abuse under the
applicable Diagnostic and Statistical Manual and
Addiction Severity Index; and

(c¢) Except for those persons directed to substance abuse
treatment under the supervision of the drug court, the
person presents a proposal to receive substance abuse
treatment in accordance with the treatment plan
prepared by a certified substance abuse counselor

through a substance abuse treatment program that
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includes an identified source of payment for the
treatment program."
2. By amending subsection (4) to read:

"(4) [Fhe—ecourk—upon] Upon written application from a

person sentenced under this part[+] or a probation officer, the

court shall issue a court order to expunge the record of
conviction for that particular offense; provided that a person
has successfully completed the substance abuse treatment program
and complied with other terms and conditions of probation. A
person sentenced to probation under this section who has not
previously been sentenced under this section shall be eligible
for one time only for expungement under this subsection.”

SECTION 22. Section 706-622.9, Hawall Revised Statutes, is
amended by amending subsection (3) to read as follows:

" (3) [The—eourt,—upen] Upon written application from a

person sentenced under this part[+] or a probation officexr, the

court shall issue a court order to expunge the recorxd of
conviction for that particular offense; provided that a person
has successfully completed the substance abuse treatment program
and complied with other terms and conditions of probation. A

person sentenced to probation under this section shall be
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eligible for expungement under this subsection only if the
persén has not been previously convicted of a felony offense in
this or another jurisdiction."

SECTION 23. Section 706-624, Hawaii Revised Statutes, is
amended by amending subsection (2) to read as follows:

"(2) Discretionary conditions. The court may provide, as
further conditions of a sentence of probation, to the extent
that the conditions are reasonably related to the factors set
forth in section 706-606 and to the extent that the conditions
involve only deprivations of liberty or property as are
reasonably necessary for the purposes indicated in section 706-
606 (2), that the defendant:

(a) Serve a term of imprisonment to be determined by the

court at sentencing in class A felony cases under
section 707-702, not exceeding two years in class A

felony cases under part IV of chapter 712, not

exceeding eighteen months in class B felony cases, not

exceeding one year in class C felony cases, not
exceeding six months in misdemeanor cases, and not
exceeding five days in petty misdemeanor cases;

provided that notwithstanding any other provision of
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law, any order of imprisonment under this subsection
that provides for prison work release shall require
the defendant to pay thirty per cent of the
defendant's gross pay earned during the prison work
release period to satisfy any restitution order. The
payment shall be handled by the adult probation
division and shall be paid to the victim on a monthly
basis;

Perform a specified number of hours of services to the
community as described in section 706-605(1) (d);
Support the defendant's dependents and meet other
family responsibilities;

Pay a fine imposed pursuant to section 706-605(1) (b);
Work conscientiously at suitable employment or pursue
conscientiously a course of study or vocational
training that will equip the defendant for suitable
employment;

Refrain from engaging in a specified occupation,
business, or profession bearing a reasonably direct
relationship to the conduct constituting the crime or

engage in the specified occupation, business, or
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profession only to a stated degree or under stated
circumstances;

Refrain from frequenting specified kinds of places or
from associating unnecessarily with specified persons,
including the victim of the crime, any witnesses,
regardless of whether they actually testified in the
prosecution, law enforcement officers, co-defendants,
or other individuals with whom contact may adversely
affect the rehabilitation or reformation of the person
convicted;

Refrain from use of alcohol or any use of narcotic
drugs or controlled substances without a prescription;
Refrain from possessing a firearm, ammunition,
destructive device, or other dangerous weapon;

Undergo available medical or mental health assessment

and treatment, including assessment and treatment for

substance abuse dependency, and remain in a specified
facility if required for that purpose;
Reside in a specified place or area or refrain from

residing in a specified place or area;
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(m)

H.B. NO. w1

Submit to periodic urinalysis or other similar testing
procedure;

Refrain from entering specified geographical areas
without the court's permission;

Refrain from leaving the person's dwelling place
except to go to and from the person's place of
employment, the office of the person's physician or
dentist, the probation office, or any other location
as may be approved by the person's probation officer
pursuant to court order. As used in this paragraph,
tdwelling place™ includes the person's yard or, in the
case of condominiums, the common elements;

Comply with a specified_curfew;

Submit to monitoring by an electronic monitoring
device; [e=x]

Submit to a search by any probation officer, with or

withoﬁt a warrant, of the defendant's person,

residence, vehicle, or other sites or property under

the defendant's control, based upon the probation

officer's reasonable suspicion that illicit substances
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H.B. NO. #5:

or contraband may be found on the person or in the .

place to be searched;

(r) Sign a waiver of extradition and pay extradition costs

as determined and ordered by the court;

(s) Comply with a service plan developed using current

asgsegsment tools; and

[4g+] () Satisfy other reasonable conditions as the court

may impose."

SECTION 24. Section 706-642, Hawalii Revised Statutes, is

amended by amending subsection (3) to read as follows:

"(3) When a defendant sentenced to pay a fine is also
ordered to make restitution or reparation to the victim or
victims, or to the person or party who has incurred loss or
damage because of the defendant's crime, the payment of
restitution or reparation shall have priority over the payment

of the finel[+], pursuant to section 706- . No fine shall be

collected until the restitution or reparation order has been
satisfied."

SECTION 25. Section 706-646, Hawaii Revised Statutes, is

amended by amending subsections (2) and (3) to read as follows:

561 HD1 LRB 16-1001.doc
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"{2) The court shall order the defendant to make
restitution for reasonable and verified losses suffered by the
victim or victims as a result of the defendant's offense when
requested by the victim. The court shall oraer restitution to
be paid to the crime victim compensation commission [in—the
evernt] if that the victim has been given an award for
compensation under chapter 351. If the court orders payment of
a fine in addition to restitution or a compensation fee, or
both, the payment of restitution and compensation fee shall
[have—priority overthe payment—of the fine——and payment—of

oy . hall ] o e 4

fee+] be made pursuant to section 706-

(3) In ordering restitution, the court shall not consider
the defendant's financial ability to make restitution in
determining the amount of restitution to order. The court,
however, shall consider the defendant's financial ability to
make restitution for the purpose of establishing the time and
manner of payment. The court shall specify the time and manner

in which restitution is to be paid. While the defendant is in

the custody of the department of public safety, restitution

shall be collected pursuant to chapter 353 and any court-ordered
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H.B. NO. -

payment schedule shall be suspended. Restitution shall be a

deollar amount that is sufficient to reimburse ény victim fully
for losses, including but not limited to:

(a} Full value of stolen or damaged property, as
determined by replacement costs of like property, or
the actual or estimated cost of repailr, if repair is
possible;

{b) Medical expenses; and

(¢} Funeral and burial expenses lncurred as a result of
the crime."

SECTION 26. Section 706-648, Hawaii Revised Statutes, is

amended by amending subsection (2) to read as follows:

"(2} The entire fee ordered or assessed shall be payable

~forthwith by cash, check, or by a credit card approved by the

court. When a defendant is also ordered to pay a fine, make
restitution, pay a crime victim compensation fee, or pay other
fees in addition to the probation services fee under subsection
(1), payments by the defendant shall be made [in—thefellowing
erder of-priority:

48} Restitution;

+b) erime—vietim compensationfeer
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H.B. NO. -

+e) Probatieonservieces—feer

{dy other fees—and

+{e}y Pimess] pursuant to section 706-

SECTION 27. Section 706-650, Hawaii Revisged Statutes, is

amended to read as focllows:

"[£18706-650[}] Drug demand reduction assessments; special

fund. (1)

706 or 853, any person who is:

Convicted of an offense undexr part IV of chapter 712,

except sections 712-1250.5 and 712-1257;

Convicted under section 707-702.5;

Convicted of a felony or misdemeanor offense under
part IV of chapter 329;

Convicted under section 291-3.1, 291-3.2, 291-3.3,
291E-61, or 291E-61.5;

Found in violation of part III of chapter 221E; or
Charged with any offense under paragraphs (a) to (d)
who has been granted a deferred acceptance of guilty

or no contest plea;

shall be ordered to pay a monetary assessment under subsection

(2), except as provided under subsection [{&3—=] (5).

HB2561
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(2) Monetary assessments for individuals subject to
subsection (1) shall not exceed the following:
(a) $3,000 when the offense is a class A felony;
{b) 82,000 when the offense is a class B felony;
(¢} $1,000 when the offense is a class C felony;
(d) $500 when the offense is a misdemeanor; or
(e} $250 when the person has been found guilty of an
offense under section 712-1249, 291-3.1, 291-3.2, 291-
3.3, 291E-61, or has been found in violation of part
ITI of chapter 291E.
Notwithstanding sections 706-640 and 706-641 and any other law
to the contrary, the assessments provided by this section shall
be in addition to and not in lieu of, and shall not be used to
offset or reduce, any fine authorized or required by lawl=] and

shall be paid pursuant to section 706-

(3) There is established a special fund to be known as the
"drug demand reduction assessments special fund" to be
admiﬁistered by the department of health. The disbursement of
money from the drug demand reduction assessments special fund
shall be used to supplemeﬁt substance abuse treatment and other

substance abuse demand reduction programs.
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(4) All monetary assessments paid and interest accrued on
funds collected pursuant to this section shall be deposited into
the drug demand reduction assessments special fund.

(453 Restitution to the wvietim of o crimeenumerated iny

46¥] (5) TIf the court determines that the person has the

ability to pay the monetary assessment and is eligible for
probation or will not be sentenced to incarceration, unless
otherwise fequired by law, the court may order the person to
undergo a substance abuse treatment program at the person's
expense. If the person undergoes a substance abuse treatment
program at the person's expense, the court may walve or reduce
the amount of the monetary assessment. Upon a showing by the
person that the person lacks the financial ability to pay all or
part of the monetary assessment, the court may waive or reduce
the amount of the monetary aséessment."

SECTION 28. Section 706-650.5, Hawaii Revised Statutes, is

amended by amending subsection (5) to read as follows:

HB2561 HD1 LRB 16-1001l.doc 57

ARSI



10

11

12

13

14

15

16

17

18

19

20

21

- H.B. NO. .

"{5) When a defendant is ordered to make payments in
addition to the human trafficking victim services fee authorized
under subsection {2), payments by the defendant shall be made
[im—the—following order of priority:s

+4a) Restitution imposedunder—seection F66-646—707—7855—0oF

FOF—FG6+

b} eCrime—victim compensation fee-imposed—under-gcction
{e} Prebationservices—feeimpeosedunder—seetion 766648+
-

subseetion—{2+

{e)- Other fees—and

£} Fimes-] pursuant to section 706- L

SECTION 29. Section 706-660, Hawaii Revised Statutes, is
amended by amending subsection (2) to read as follows:

"(2) A person who has been convicted of a class B or class
C felony for any offense under part IV of chapter 712 may be
sentenced to an indeterminate term of imprisonment; provided
that this subsection shall not apply to sentences imposed under
sections 706-606.5,